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1. Decision on taking business in private: The Committee will decide whether 

to take item 3 in private. 
 
2. Post-legislative Scrutiny: Freedom of Information (Scotland) Act 2002 The 

Committee will take evidence in a roundtable format from— 
 

Ruchir Shah, Policy Manager, Scottish Council for Voluntary 
Organisations; 
 
Robin McAlpine, Director, Common Weal; 
 
Carole Ewart, Convenor, Campaign for Freedom of Information Scotland; 
 
Tommy Kane; 
 
Daren Fitzhenry, Scottish Information Commissioner; 
 
Sarah Hutchison, Head of Policy and Information, and Margaret Keyes, 
Head of Enforcement, Scottish Information Commissioner. 
 

3. Work programme (in private): The Committee will consider its future approach 
to its post-legislative scrutiny work programme. 
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Public Audit and Post-legislative Scrutiny Committee 

7th Meeting, 2018 (Session 5), Thursday 22 March 2018 

Post-legislative Scrutiny:  Freedom of Information (Scotland) Act 2002 
 
Introduction 
 

1. The Committee previously shortlisted the Freedom of Information (Scotland) Act 
2002 (FOISA 2002)1 as one which it wished to consider for post-legislative 
scrutiny.  The 2002 Act was suggested by the Open Government Network and 
was a collective response co-signed by 28 organisations and individuals. It 
states concerns around the effectiveness of the Act and its ability to function 
properly 

 
2. At its meeting on 8 March 2018 the Committee agreed to seek a briefing from the 

stakeholders who made the submission prior to agreeing its next steps.  The 
Committee also agreed to invite the Scottish Information Commissioner to attend 
and participate in the session. 
 

3. The following are attending the session to discuss the concerns raised. The 
original submission, along with a list of concerns can be found in Annexe A.  A 
written submission from Ben Worthy, Lecturer in Politics at Birbeck College, 
London University along with an email from Carole Ewart from the Campaign for 
Freedom of Information Scotland can be found in  Annexe B.   

 
 Ruchir Shah, SCVO  
 Robin McAlpine, Common Weal  
 Carole Ewart, Campaign for Freedom of Information Scotland  
 Tommy Kane, Political advisor to Jeremy Corbyn MP (participating in a 

personal capacity) 
 

4. From the Scottish Information Commissioner’s office the following will be 
present 

 
 Daren Fitzhenry, Scottish Information Commissioner 
 Sarah Hutchison, Head of Policy and Information 
 Margaret Keyse, Head of Enforcement 

 
A copy of a letter from Mr Fitzhenry, setting out his planned work, can be found in 
Annexe C. 
 

Background 
 
The Freedom of Information (Scotland) Act 2002 

                                                                 
1 http://www.legislation.gov.uk/asp/2002/13/contents 
 

http://www.legislation.gov.uk/asp/2002/13/contents
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5. In addition to providing access to information held by Scottish public bodies it 
also established the office of the Scottish Information Commissioner.  The 
Policy Memorandum2  which accompanied the Bill states its policy objectives as: 

 
“The Scottish Executive is committed to introducing an effective Freedom of 
Information regime. The Executive believes that openness is central to a modern, 
mature and democratic society, and serves to strengthen government and 
empower people. Underpinning the Bill is a presumption of openness and a belief 
that better government is born of better scrutiny. The Bill is intended to support 
the development of a culture of greater openness throughout the Scottish public 
sector. 
 
Within these broad aspirations, the policy objectives of the Bill are:  
• to establish a legal right of access to information held by a broad range of 

Scottish public authorities;  
• to balance this right with provisions protecting sensitive information;  
• to establish a fully independent Scottish Information Commissioner to promote 

and enforce the Freedom of Information regime;  
• to encourage the proactive disclosure of information by Scottish public 

authorities through a requirement to maintain a publication scheme; and  
• to make provision for the application of the Freedom of Information regime to 

historical records.” 
 
Recent Parliamentary consideration of Freedom of Information 

6. At its meeting on 29 June 2017 the Standards Procedures and Public 
Appointment Committee (SPPA Committee) considered the resolution3 agreed 
by Parliament on 21 June 2017 on the Scottish Government’s compliance with 
the 2002 Act.  It noted the call for an independent inquiry into how the Scottish 
Government responds to FOI requests and for post legislative scrutiny of the 
Act. The terms of the resolution are set out below: 

 
“That the Parliament condemns the Scottish Government’s poor performance 
in responding to freedom of information requests; calls for an independent 
inquiry into the way that it deals with these; agrees to undertake post-
legislative scrutiny of the Freedom of Information (Scotland) Act 2002, and 
welcomes commitments by the Scottish Government to adopt a policy of pro-
actively publishing all material released under FOI to ensure that it is as 
widely available as possible.” 

7. The SPPA Committee wrote4 to the SPCB seeking its response to the resolution 
given its role in nominating the Commissioner for appointment, and its oversight 

                                                                 
2 
http://www.scottish.parliament.uk/S1_Bills/Freedom%20of%20Information%20(Scotland)%20Bill/b36s
1pm.pdf 
 
3 Minutes of 21 June 2017 http://www.scottish.parliament.uk/Chamber_Minutes_20170621.pdf 
4 Letter from SPPA Committee to the SPCB June 2017 
http://www.scottish.parliament.uk/S5_Standards/General%20Documents/20170630SPPAConvener_t
o_SPCB.pdf 

http://www.scottish.parliament.uk/S1_Bills/Freedom%20of%20Information%20(Scotland)%20Bill/b36s1pm.pdf
http://www.scottish.parliament.uk/S1_Bills/Freedom%20of%20Information%20(Scotland)%20Bill/b36s1pm.pdf
http://www.scottish.parliament.uk/Chamber_Minutes_20170621.pdf
http://www.scottish.parliament.uk/S5_Standards/General%20Documents/20170630SPPAConvener_to_SPCB.pdf
http://www.scottish.parliament.uk/S5_Standards/General%20Documents/20170630SPPAConvener_to_SPCB.pdf
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of the Commissioner's use of resources, strategic planning and reporting.  The 
SPCB responded5 indicating it was not for it to decide who should undertake the 
work. 

 
8. At its meeting on 7 September 20176 the SPPA Committee agreed to write to 

the Scottish Government seeking its response to the resolution. The Committee 
agreed to await the Scottish Government’s response before considering how it 
wished to proceed. In his response7 the Minister for Parliamentary Business 
stated he would raise the issue of an inquiry with the new Commissioner when 
he took up post in October.  The PAPLS Committee agreed to await the 
outcome of this discussion before deciding whether to undertake further work on 
this Act. 

 
9. The Commissioner wrote8 to the Minister for Parliamentary Business on 16 

November 2017 setting out his planned work. On 5 December the PAPLS 
Committee wrote9 to the Commissioner asking for further information on this 
work and for potential timescales.   

 
10. In his response the Commissioner expresses the view that as his work focuses 

on the Scottish Government’s compliance with the 2002 Act he doesn’t foresee 
“any risk of duplication with post-legislative scrutiny of FOISA which would be 
concerned with the wider operation of the legislation”.  It is anticipated that the 
Commissioner’s work may take a significant amount of time.   
 
Clerks to the Committee, 19 March 2018 

  

                                                                 
5 
http://www.scottish.parliament.uk/S5_Standards/General%20Documents/20170816_POtoConv_FoI.p
df 
6 http://www.scottish.parliament.uk/S5_Standards/Minutes/SPPAMinutes_20170907.pdf 
7 
http://www.scottish.parliament.uk/S5_Standards/General%20Documents/20171004_MinPB_Conv_Fo
I.pdf 
8 
http://www.itspublicknowledge.info/home/News/20171116CommissionerlettertoMinisterforParliamenta
ryBusiness.aspx 
9 
http://www.scottish.parliament.uk/S5_Public_Audit/General%20Documents/20171205_Letter_to_infor
mation_commissioner_-_FOI_PLS.pdf 
 

http://www.scottish.parliament.uk/S5_Standards/General%20Documents/20170816_POtoConv_FoI.pdf
http://www.scottish.parliament.uk/S5_Standards/General%20Documents/20170816_POtoConv_FoI.pdf
http://www.scottish.parliament.uk/S5_Standards/Minutes/SPPAMinutes_20170907.pdf
http://www.scottish.parliament.uk/S5_Standards/General%20Documents/20171004_MinPB_Conv_FoI.pdf
http://www.scottish.parliament.uk/S5_Standards/General%20Documents/20171004_MinPB_Conv_FoI.pdf
http://www.itspublicknowledge.info/home/News/20171116CommissionerlettertoMinisterforParliamentaryBusiness.aspx
http://www.itspublicknowledge.info/home/News/20171116CommissionerlettertoMinisterforParliamentaryBusiness.aspx
http://www.scottish.parliament.uk/S5_Public_Audit/General%20Documents/20171205_Letter_to_information_commissioner_-_FOI_PLS.pdf
http://www.scottish.parliament.uk/S5_Public_Audit/General%20Documents/20171205_Letter_to_information_commissioner_-_FOI_PLS.pdf
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ANNEXE A 

RESPONSE FROM THE OPEN GOVERNMENT NETWORK, JULY 2017 
 
This is a letter from some of the members of the Open Government Network for 
Scotland 

It was openly developed at the Wiki page, Scottish Institutional transparency. 

It is a response to the Scottish Parliament Public Audit and Post-legislative Scrutiny 
Committee’s consultation on post-legislative scrutiny. 

Note: the text of the letter is Creative Commons Attribution Share Alike, so anyone is 
welcome to reproduce this on their own website or publications with appropriate 
referencing. 

Letter to Scottish Parliament Public Audit and Post-legislative Scrutiny 
Committee 
 
The Scottish Government has committed itself to principles of transparency, 
openness, and accessibility. The First Minister committed her Government to be an 
"outward looking Government which is more open and accessible to Scotland's 
peoples than ever before" and for her Government and public services: "to be known 
for the quality of our relationship with Scotland's communities". Following this 
statement, and with the support from civil society in Scotland, the Scottish 
Government successfully applied for Subnational Pioneer Status with the 
international Open Government Partnership. 

As members of the Open Government Network for Scotland, we fully support this 
ambition. 

However, with this status comes both the recognition and responsibility to be a 
global exemplar of open government. One of the vital mechanisms for assuring 
Scotland's people of this status is a properly functioning freedom of information law. 
Recently, concerns have been raised from across society in Scotland regarding the 
effectiveness of the Freedom of Information (Scotland) Act 2002. Including: 

- A coalition of journalists from across the media landscape in Scotland raising 
concerns about the treatment and management of freedom of information requests. 

- Motions passed by the Scottish Parliament condemning the record of response to 
freedom of information requests. 

- Statements from the outgoing Scottish Information Commissioner. 

These concerns are at a sufficient level, and represent a significantly wide array of 
society that we believe the Freedom of Information (Scotland) Act 2002 should be 

http://www.opengovernment.org.uk/networks/scotland/
http://www.opengovernment.org.uk/networks/scotland/
https://opengovpioneers.miraheze.org/wiki/Scottish_Institutional_transparency
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105094.aspx
https://creativecommons.org/licenses/by-sa/3.0/
http://www.opengovernment.org/
http://www.opengovernment.org.uk/networks/scotland/
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examined by the Scottish Parliament’s Public Audit and Post-legislative Scrutiny 
Committee. 

But important as it is, it is also our view that effective Freedom of Information is 
merely the tip of the iceberg to ensure transparency and trust in Scotland's public 
institutions. In due course, this may merit a parliamentary inquiry into the 
transparency of Scotland's institutions, building on an initial examination of FOI by 
the Public Audit and Post-legislative Scrutiny Committee. 

As members of the Open Government Network, we call for the Public Audit and 
Post-legislative Scrutiny Committee to review of the effectiveness of FOISA 2002 
and stand ready to inform this. 

Yours, 

Signatories 

Organisations Individuals (members of Open 
Government Scotland network) 

Scottish Council for Voluntary 
Organisations (SCVO) 

Common Weal 
Glasgow Council for Voluntary 
Organisations (GCVS) 
Centre for Scottish Public Policy 
(CSPP) 
Voluntary Action East Renfrewshire 
(VAER) 
Open Rights Group (ORG) 
Plus Perth and Kinross 
Involve 
Wellbeing Scotland 
Scottish Independent Advocacy 
Alliance (SIAA) 
The Democratic Society 
STRIVE 

Ruchir Shah, SCVO 
Robin McAlpine, Common Weal 
Helen MacNeil, GCVS 
Richard Kerley, CSPP 
Anne Kidd, VAER 
Matthew Rice, ORG Scotland 
Susan Scott, Plus Perth and Kinross 
Lisa Mackenzie 
Janine Rennie, Wellbeing Scotland 
Shaben Begum, SIAA 
Lita McHale 
Alex Stobart 
Linda McLean 
Robert Macmillan 
Eliot Stark (STRIVE) 
Derek Harper 
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FURTHER SUBMISSION FROM THE OPEN GOVERNMENT NETWORK, 19 
MARCH 2018 

 Growing concerns around the application of FOI by public authorities, in 
particular the Scottish Government. 

 Concerns around the increasingly systematic practice of not minuting meetings 
held by Scottish Ministers undermines representative democracy 

 Concerns raised that unnecessary secrecy in government will undermine 
Scotland's credibility as an open government pioneer 

 Concern raised that without progressive FOI requests how are we to have 
mechanisms to ensure human rights are being met 'amongst other things'.  

 Concern that some NHS regional authorities may be over-using/abusing 
'confidentiality' to prevent the public from accessing essential information.  

 Examples given of 'stalling tactics' in responding to FOIs by local councils e.g. by 
using the full time allowance around FOIs to run. 

 Concern that Minister Joe Fitzpatrick MSP last year had to admit inadequacy to 
Scottish Parliament in scotgov FOI responses 

 Concern of examples of quangos that seem to be avoiding writing to their boards 
in order to avoid attracting FOI requests 

 Concerns that journalists had to write to the Parliament last year claiming 
widespread failures to comply with laws on the supply of information held by 
public bodies. 

 Concerns raised that some prominent public bodies seemed to be using a tactic 
of releasing lots of information at last notice in order to make meaningful 
scrutiny/transparency difficult.  

 Post-Legislative Scrutiny of FOISA is different to any review carried out by 
Scottish Information Commissioner even if the latter is widening their 
intervention. They are two very separate processes. 

 Campaign for Freedom of Information in Scotland (CFoIS) has launched a ‘Get it 
Minuted’ Campaign and is calling on people and organisations to ask and insist 
that there are agendas, notes and minutes for any meetings with the Scottish 
Government.  

 Finally, concerns raised that the Scottish Parliament Public Audit Committee 
want to hold this hearing informally. This session cannot be informal as the 
purpose is to inform a critical decision on official business. 

 

ANNEXE B 

SUBMISSION FROM BEN WORTHY, BIRBECK COLLEGE, UNIVERSITY OF 
LONDON, 16 MARCH 2018 

http://www.gov.scot/Publications/2016/12/2667
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Resistance to Freedom of Information Laws  

Although there is no clear evidence of any government-wide, systematic resistance 
to freedom of information laws in the UK or elsewhere, there are examples of 
avoidance and resistance, often at very high levels and in sensitive situations. There 
appear to be numerous strategies to avoid or mitigate FOIs. Some clearly 
contravene the law while others run against the spirit of openness. Examples 
include: 

 Use of private email systems. In the UK, Michael Gove was found to be using a 
private system when he was Education Secretary, leading to an ICO ruling in 
2012 clarifying the distinction between public and private communications (see 
below). Allegations have been  made about other politicians trying to circumvent 
FOI through private emails, from Sarah Palin to various members of Donald 
Trump’s team, including, according to CNN, Steve Bannon, Jared Kushner and 
Ivanka Trump. Most famously, Hilary Clinton’s use of a private server and email 
may have violated the Federal Records Act and later archiving regulations, 
though whether she did this simply for convenience of access (as Clinton 
claimed) or to hide from FOI requests and potential Congressional investigation 
(as her opponents alleged) is unclear.   

 
 Non recording of information (known as the ‘Chilling Effect’). This type of 

non-minuted, informal mode of decision-making can take many forms, stretching 
from using phone calls, verbal decisions or disposable post-it-notes to having 
informal meetings entirely without records. The Swedish government, with the 
world’s oldest openness law, calls this the ‘empty archives’ phenomenon and 
mentions of ‘post-it-note’ approaches date back to the US in the 1960s and 
Australia in the 1980s. There was some recent evidence of non-recording in 
Scotland when, in November 2017, the Ferret unearthed evidence that the 
Scottish Environment Protection Agency asked for ‘verbal’ updates instead of 
written documents, mentioning FOI as a reason (see the emails here on page 11-
12). This chain from 2008 shows a UK official apparently urging others to delete 
emails because of FOI.  

 
 Informal meetings, made famous by Tony Blair’s (pre-FOI) ‘sofa government’ 

style, are more difficult to prove. However, in March 2018, giving evidence to the 
RHI ‘Cash for Ash’ Inquiry, the Head of Northern Ireland’s Civil Service admitted 
that ‘the practice of taking minutes had "lapsed" after devolution’. The BBC 
quoted him as saying "Ministers liked to have a safe space where they could 
think the unthinkable and not necessarily have it all recorded" and the ‘DUP and 
Sinn Féin were sensitive to criticism and in that context, senior civil servants had 
"got into the habit" of not recording all meetings’. He said this was done on the 
basis that it was sometimes "safer" not to have a record which might be released 
under Freedom of Information.’ He did, however, qualify this and ‘agreed with the 
inquiry panel that when it came to ministerial decisions on matters of public 
money it should be recorded.’ Former Head of the UK Civil Service Gus 

https://edition.cnn.com/2017/09/26/politics/trump-email-white-house/index.html
https://edition.cnn.com/2017/09/26/politics/trump-email-white-house/index.html
http://www.bbc.co.uk/news/world-us-canada-31806907
https://www.nytimes.com/2015/03/11/us/hillary-clinton-email.html?smid=tw-share
https://theferret.scot/pesticide-report-suppressed-foi-warning/
https://assets.documentcloud.org/documents/4176712/F0187903-CEO-Board-Report-Emails.pdf
https://assets.documentcloud.org/documents/4176712/F0187903-CEO-Board-Report-Emails.pdf
http://www.bbc.co.uk/news/uk-politics-19550952
http://www.bbc.co.uk/news/uk-politics-19550952
http://www.bbc.co.uk/news/uk-northern-ireland-43384189
http://www.bbc.co.uk/news/uk-northern-ireland-43384189
http://www.bbc.co.uk/news/uk-northern-ireland-43384189
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O’Donnell had made similar claims for the UK Cabinet being ‘hamstrung’ by FOI, 
though relied on anecdote and hypotheticals to illustrate his point (see this 
analysis). 

 
 Involvement of press advisors and media officials. The Scottish Information 

Commissioner spoke of claims of ‘deliberate delaying tactics and requests being 
blocked or refused for tenuous reasons’. One study of more than 2000 ATIA 
requests in Canada by Professor Alasdair Roberts found exactly this happening, 
with ‘requests that were identified as sensitive, or which come from the media or 
political parties, found to have longer processing time, even after other 
considerations are accounted for’. Procedures within government focused on 
‘giving special attention to politically sensitive requests for information’, ‘flagging’ 
difficult requests electronically and using communication officers and Ministerial 
offices as gatekeepers for releases. Similar claims were made in the UK for the 
‘Clearing house’ that was intended to co-ordinate responses across government.  

 
 Timing, requesting and release. One approach seen in Ireland and elsewhere 

is for government departments to deprive journalists or others of scoops by 
publishing request responses online simultaneously. Alternately, releases can be 
buried by publication on a busy news day or at the end of a week. Even more 
creative has been the approach of the FBI, who recently asked that FOIA 
requests only be sent by fax (though the FBI FOI email appears to still exist).  

One important point to make is that while high profile examples exist, mainly from 
politicians, we found officials were generally as fearful of not having a record as 
having one, with the pressure from bosses or potential judicial review to keep a 
record outweighing the danger from FOI. Research at local government level in 
Scotland and the UK found there to be a positive, professionalising effect on records.  

Two problems: Is it happening? Is it FOI? 

Any research in this area hits two major difficulties. 

1. How do we know it is happening? It is unclear how widespread such activity is. 
Are the examples above are the tip of the iceberg or isolated misbehaviour? By its 
nature, it is very difficult to prove a negative (i.e. something didn’t happen) in terms 
of records or avoidance and is often reliant on anecdote. One study found many 
comments to ‘not record’ were often jokes or light hearted quips. However, the 
problem is that the myth could become reality. One previous UK Information 
Commissioner warned that constantly ‘talking about a chilling effect’ can make it a 
‘self-fulfilling prophecy’, so when Tony Blair claims FOI laws make politicians ‘very 
cautious’ or David Cameron argues it is ‘furring up the arteries of government’ they 
could make it happen.  

 
2. How do we know it is FOI? Isolating and disentangling FOI as the cause of the 
problem is almost impossible. Fear of leaks, the arrival of new technology, new 

https://www.theguardian.com/politics/2011/nov/23/freedom-of-information-act-government
https://opendatastudy.wordpress.com/2017/09/28/does-foi-create-a-chilling-effect-evidence-from-the-uk/
https://opendatastudy.wordpress.com/2017/09/28/does-foi-create-a-chilling-effect-evidence-from-the-uk/
http://www.itspublicknowledge.info/home/News/20171116CommissionerlettertoMinisterforParliamentaryBusiness.aspx
http://www.itspublicknowledge.info/home/News/20171116CommissionerlettertoMinisterforParliamentaryBusiness.aspx
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1309013
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1309013
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1308145
http://www.bbc.co.uk/news/uk-politics-33696753
https://www.irishtimes.com/opinion/journalists-exposes-the-only-competition-discouraged-1.365113
https://techcrunch.com/2017/02/06/fbi-foia-fax-march-2017/
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decision-making styles and the key question of resources all influence how and if 
records are kept. Ex-Downing Street Communications Director Craig Oliver 
complained that accusations made during the Brexit referendum campaign that 
Cameron was avoiding FOI by using WhatsApp misunderstood that it was simply 
quicker and more secure than email. Concerns over the non-recording of information 
go back far into the past. As the Justice committee pointed out, the 2004 Butler 
report raised serious concerns over Tony Blair’s use informal meetings and ‘sofa 
government’ a year before FOI came into force. James Callaghan’s famous quip 
captures the nuances and grey area between official and unofficial disclosure: ‘I 
brief, you leak’. 

What can be done? 

 There exists rules on records and destruction in almost all FOI laws (and 
Scottish FOISA has them in section 60 and 61). In March 2018 the first charges 
were bought for a Councillor in Thanet ‘blocking, concealing or destroying 
records held by Thanet council “with the intention of preventing the disclosure by 
TDC of information”. This also touches on rules around whether emails are 
archived or deleted and more generally what records are kept and for how long, 
issues that proved controversial recently in relation to Scottish care homes and a 
panel looking into paramilitary disbandment in Northern Ireland.  

 
 Some laws also cover private emails being used for public business. In 

2012 the UK ICO, for example, created new guidance in wake of Gove email 
controversy, making clear that texts or emails are covered if ‘information 
“amounts to” public authority business’ or “generated in the course of conducting 
the business of the public authority”.   

 
 In 2017, former Scottish Information Commissioner Rosemary Agnew called for a 

‘radical re-think’ around how FOI works in terms of disclosure, recording 
keeping and release, so bodies ‘invest in dissemination of information as a way of 
doing business’ rather than through requests.  

 
 The letter from Scottish journalists in 2017 called for a specific legal duty to 

record decisions.  The UK information Commissioner has also championed the 
creation of a ‘duty to create records or “duty to document”...a positive duty in law 
to create records of significant decisions, actions and events’. That means public 
bodies must keep ‘records explaining and providing context to why a specific 
course of action was taken [including] Minutes of important meetings, decisions, 
that led to policy change and new initiatives’. Such a law exists in British 
Columbia following an email deletion scandal, though campaigners claim the law 
lacked teeth as it did not mandate the creation of records.  

 Further Reading 

 There’s more research and comment on my blog here 
https://opendatastudy.wordpress.com/  

file:///C:/Users/Owner/Dropbox/blogs/•%09https:/theisleofthanetnews.com/thanet-councillor-suzanne-brimm-issued-with-court-summons-in-dog-dna-data-case/
https://www.telegraph.co.uk/news/politics/11682359/Government-departments-routinely-deleting-emails-despite-freedom-of-information-laws.html
https://www.telegraph.co.uk/news/politics/11682359/Government-departments-routinely-deleting-emails-despite-freedom-of-information-laws.html
http://www.heraldscotland.com/news/15442377.Revealed__Documents_destroyed_at_Scottish_sex_abuse_care_home_where_teen_girls_were_abused/
https://www.belfasttelegraph.co.uk/news/northern-ireland/ira-victims-sister-shocked-at-destruction-of-every-file-compiled-by-watchdog-on-terror-group-disbandment-36021304.html
file:///C:/Users/Owner/Dropbox/blogs/•%09https:/www.out-law.com/en/articles/2012/march1/government-department-must-disclose-data-from-private-email-correspondence-ico-rules/
file:///C:/Users/Owner/Dropbox/blogs/•%09https:/www.out-law.com/en/articles/2012/march1/government-department-must-disclose-data-from-private-email-correspondence-ico-rules/
https://ico.org.uk/media/action-weve-taken/decision-notices/2012/712854/fs_50422276.pdf
https://ico.org.uk/media/action-weve-taken/decision-notices/2012/712854/fs_50422276.pdf
https://ico.org.uk/media/action-weve-taken/decision-notices/2012/712854/fs_50422276.pdf
http://www.itspublicknowledge.info/home/SICReports/OtherReports/SpecialReportProactivePublication2017.aspx
http://www.itspublicknowledge.info/home/SICReports/OtherReports/SpecialReportProactivePublication2017.aspx
http://www.bbc.co.uk/news/uk-scotland-scotland-politics-40120002
http://www.bbc.co.uk/news/uk-scotland-scotland-politics-40120002
file:///C:/Users/Owner/Dropbox/blogs/•%09https:/ico.org.uk/about-the-ico/news-and-events/news-and-blogs/2017/01/the-extent-of-our-care-archives-memory-and-information-rights/
file:///C:/Users/Owner/Dropbox/blogs/•%09https:/ico.org.uk/about-the-ico/news-and-events/news-and-blogs/2017/01/the-extent-of-our-care-archives-memory-and-information-rights/
http://www.cbc.ca/news/canada/british-columbia/b-c-tables-new-duty-to-document-law-in-wake-of-triple-delete-scandal-1.4017001
http://vancouversun.com/opinion/opinion-duty-to-document-bill-is-an-empty-facade
https://opendatastudy.wordpress.com/
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EMAIL FROM CAROLE EWART, 11 JANUARY 2018 

Dear Jenny 

The Campaign for Freedom of Information in Scotland (CFoIS) welcomed the 
decision of MSPs on 21st June 2017, to unanimously pass Motion S5M - 06126 to:  

 hold an independent inquiry into the way that the Scottish Government deals 
with FoI requests 

 agreed to undertake post-legislative scrutiny of the Freedom of Information 
Act 2002.  

We are disappointed that over six months later neither inquiry has been set up.   
 
CFoIS is very aware that the Public Audit and Post Legislative Scrutiny Committee 
has a significant workload which may prevent you from dedicating sufficient time to 
this huge issue. 
 
CFoIS has followed the Committee's deliberations and note its decision to shortlist 
the Freedom of Information (Scotland) Act 2002 (FoISA) as one of the five that will 
form the basis of the Committee’s PLS work programme depending on the outcome 
of discussions between the Scottish Information Commissioner and the Minister for 
Parliamentary Business. CFoIS believes that those discussions and enforcement 
action are quite separate from both the independent inquiry into the FoI performance 
of the Scottish Government and the post legislative scrutiny of FoISA.  CFoIS urges 
the Committee to prioritise the latter and if your time and resources do not allow this 
then we would support a recommendation from you to the Parliament, to set up a 
short-life dedicated Committee which seeks evidence and reports in three months. 
We look forward to submitting written evidence to whichever Committee leads the 
post legislative scrutiny of FoISA. 
 
In the meantime, I am pleased to attach information about the launch of  our 'Get it 
Minuted' campaign and our report which prompted it 'Minute Taking'. [links attached 
https://www.cfoi.org.uk/2018/01/get-it-minuted-campaign-launched/ and 
https://www.cfoi.org.uk/wp-content/uploads/2018/01/CFOIS-Minute-Taking-
Report.pdf ] 

https://ssrn.com/abstract=2708768
https://ssrn.com/abstract=1308145
https://www.cfoi.org.uk/2018/01/get-it-minuted-campaign-launched/
https://www.cfoi.org.uk/wp-content/uploads/2018/01/CFOIS-Minute-Taking-Report.pdf
https://www.cfoi.org.uk/wp-content/uploads/2018/01/CFOIS-Minute-Taking-Report.pdf
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I look forward to hearing from you and am very happy to answer any questions or 
provide clarification. 
Best wishes, 
Carole Ewart, Convener, Campaign for Freedom of Information in Scotland 

ANNEXE C 

LETTER FROM THE SCOTTISH INFORMATION COMMISSIONER, 18 
DECEMBER 2017 

Dear Acting Convener 

Post-legislative scrutiny of the Freedom of Information (Scotland) Act 2002 
(FOISA) 

Thank you for your letter of 5 December. Please accept my apologies for a rather 
delayed response. 

You asked if I could provide some information about my intervention into the Scottish 
Government’s FOI performance to aid your committee’s deliberations on whether to 
take forward post-legislative scrutiny of FOISA. I trust that the below will be useful: 

My intervention is in response to serious concerns raised. It will: 

(i) Assess the Scottish Government’s freedom of information (FOI) 
performance in light of the concerns raised in the journalists’ letter to the 
Scottish Parliamentary Corporate Body and in the Scottish Parliament’s 
debate on Motion S5M-06126 (as amended by Motion S5M-06126) on 21 
June 2017, and 

(ii) Where any of its practices are found to be deficient, require the Scottish 
Government to:  

(a) remedy any identified breach of FOI law, and  

(b) meet the minimum standards of good practice in the Ministers’ 
Section 60 Code of Practice. 

I am currently seeking further information from the signatories to the journalists’ letter 
(responses by 12 January 2018).  Subject to any changes following consideration of 
that further information, the issues which the assessment phase of the intervention 
will consider are: 

Treatment of requests from journalists 

(i) Does the Scottish Government treat and manage requests from 
journalists differently, compared to requests made by other people?  

(ii) Where there are differences, do they reduce or restrict journalists’ 
entitlement to information, compared to other requesters? 
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Late responses 

(iii) Is there any evidence of deliberate delays in responses to some 
information requests e.g., to requests from journalists or requests about 
internal policy-making? 

Management of requests 

(iv) Are internal request handling procedures (particularly those that concern 
which officials should respond to, or advise on, requests) consistent with 
FOI law and the Code of Practice? 

(v) What is the role of Special Advisers in the request handling process? 
Where request handling departs from the Scottish Government’s 
procedures is there any detriment to the requester’s entitlement to 
information? 

Refusals 

(vi) Is there evidence of a practice of requests being blocked or refused for 
tenuous reasons?  

(vii) Specifically, where the requested information is politically sensitive, are 
requests handled in a different way (not under the usual procedures)?  If 
so, to what extent is this detrimental to the requester’s entitlement? 

As you will see from the above, the sole focus of my intervention is concerned with 
one Scottish public authority’s compliance FOI law10. I don’t foresee any risk of 
duplication with post-legislative scrutiny of FOISA which would be concerned with 
the wider operation of the legislation.  

If the Committee is minded to proceed with post-legislative scrutiny of FOISA, I 
would be pleased to offer whatever assistance would be welcomed.  

Yours sincerely 

Daren Fitzhenry 
Scottish Information Commissioner 

 

                                                                 
10 Freedom of Information (Scotland) Act 2002 and Environmental Information (Scotland) Regulations 
2004 
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